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IN THE COURT OF THE ASSISTANT SESSIONS JUDGE, 
SONITPUR AT TEZPUR

PRESENT  :    Sri P.C. Kalita, AJS,
Assistant Sessions Judge, 
Sonitpur, Tezpur.

SESSIONS CASE NO. 162 OF 2010

GR Case No. 1612/ 2004.

Under Section 459/326/392/34 of Indian Panel Code

State of Assam
–Versus –

1. Sri  Kalyan Das,
     S/0 Late Pulin Das,

 Vill – Nisalamari,
 PS –  Dhekiajuli,
 Dist – Sonitpur, Assam.

2. Sri  Gore Kholal,
     S/0  Late Kharga Br. Kholal

 Vill – Borsola, Nisalamari,
 PS –  Dhekiajuli,
 Dist – Sonitpur, Assam. 

3. Sri  Drona Br. Kharka Chetri,
     S/0  Late Dil Bahadur Chetri,

 Vill – Borbhogia Thepapal,
 PS –  Dhekiajuli,
 Dist – Sonitpur, Assam ………….          Accused Persons       

ADVOCATES APPEARED:

For the State : Sri Mahendra Bora, 
Additional Public Prosecutor

For  the  accused  person:   Sri  B.  Bortharkur  and  Sri  J. 
Adhikary, Advocates.

 
Date of evidence :   20 – 09 – 2011,25-10-11,

23-02-12, 26-03-12,
19-07-12 & 21-08-12.

Date of Argument : 22– 05 –  13 ,04-06-13,
09-09-13 ,06-12-13 & 
02-01-2014.

 
Date of Judgment :  09 – 01 – 2014. 
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J   U  D  G    M   E  N   T. 

1. The  prosecution  case,  inter-alia,  in  brief  is  that  the 

informant Sri Subhash Das, lodged an ejahar before Borsola Police 

Out Post under  Dhekiajuli  Police Station alleging that  on 24-10-

2004  (Sunday)  at  about  2  O'  clock  at  night  some  unknown 

miscreants  entered  into  his  shop  house  situated  at  village 

Borbhogia  Thappapul  Tinali   by  breaking  open  the  door   and 

assaulted his sons Tarun Das and Chanchal Das when they were 

sleeping there, causing grievous hurt and took away Rs. 6000/- .  

  

2. On the basis  of the aforesaid ejahar,  the Officer-in-

Charge of Dhekiajuli PS registered a case, conducted investigation 

and thereupon laid chargesheet u/s 459/380/34 of IPC against the 

accused persons.

3. After  appearance  of  the  accused  person  before  the 

Court,  the  then  learned  Sub-Divisional  Judicial  Magistrate  (S), 

Tezpur,  committed  the  case  to  the  Court  of  learned  Sessions 

Judge, Sonitpur, Tezpur. Thereafter, the learned Sessions Judge, 

Sonitpur,  Tezpur  transferred  the  case  to  this  court  for  trial. 

Considering  the  materials  available  on case record  and relevant 

documents  of  case  diary,  the  charge  was  framed  against  the 

accused Kalyan Das, Drona Bahadur Kharka Chetri and Gore Khalal 

Chetri under Section 459 / 326 / 392 / 34 of  IPC by my learned 

predecessor.  Then  the  contents  of  charge  was  read  over  and 

explained to the accused to which,  they pleaded not  guilty  and 

claimed to be tried. 

4. To  bring  home  the  charges,  the  prosecution  has 

examined as many as 12 (twelve) PWs including the I.O. and M.O. 
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I  have  had  no  hand  to  record  the  evidence  of  witnesses. 

Statements of accused persons u/s 313 Cr.P.C are recorded by me. 

The pleas of the accused are of total denial and they declined to 

adduce any defence witness. 

5.  Points for determination:

(i) Whether the accused persons on 24-10-2004 at 

about 2 a.m. At Borbhogia Thappapul Tinali under Dhekiajuli 

Police  Station,  in  furtherance  of  their  common  intention 

committed  lurking  house  trespass/house  breaking,  by 

breaking  the  door  of  the  shop  house  of  the  informant 

Subhash  Das,  caused  grievous  hurt  to  the  sons  of  the 

informant, namely, Tarun Das and Chanchal  Das by sharp 

weapon and thereby committed an offence punishable u/s 

459/34 of IPC ?

(ii) Whether on the same date, time and place the 

accused persons in furtherance of their  common intention, 

caused grievous hurt to the  said Tarun Das and Chanchal 

Das by means of sharp  weapon  and thereby committed an 

offence punishable u/s 326/34 of IPC?

(iii) Whether on the same date, time and place the accused 

persons in furtherance of their common intention, committed 

theft  of Rs. 6000/- from the shop house of the informant 

Subhas Das and in committing said theft voluntarily caused 

hurt to Tarun Das and Chanchal Das and thereby committed 

an offence punishable u/s 392/34 of IPC?   

Discussions,   Decision and reasons thereof:-  

6. I  have  carefully  perused  the  evidence  and  the 

materials available on the case record. Heard arguments of both 

sides. Now, let us examine the evidence of PWs to decide the case 

at hand.  
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7.  PW 1 Sri Subhash Das, the informant, stated that he 

knows the accused persons. The occurrence took place about 7 

years back. On the day of occurrence at about   2 O' clock at night 

some dacoits entered into his grocery shop situated at Thappanal 

Tinali. The dacoits assaulted his sons Tarun Das and Chanchal Das 

with  a  dagger  while  they  were  sleeping.  His  eldest  son  Tarun 

sustained  injury  in  his  chest  and  other  son  Chanchal  sustained 

injury  in  his  hand  which  was  inflicted  with  dagger.  While  his 

younger son raised hue and cry outside the shop, he (this witness) 

on hearing their utterance went to the place of occurrence. He saw 

his son Tarun by holding in a post of the shop. He saw two men 

running away. But he could not clearly identify them. He entered 

inside the shop and saw the mosquito net in tearing condition. The 

dacoits  had taken away Rs.  6000/-  from the cash box.  He saw 

blood stained in the clothes of the two sons. He also made alarm 

and  then  the  neighbourer  Dhan  Br.  Thappa,  Kharga  Bahadur 

Thappa and Gopi Thappa came there. They also told him that two 

persons had gone running away. Thereafter, the injured sons were 

taken  to  Dhekiajuli  Hospital.  The  Doctor  of  Dhekiajuli  Hospital 

forwarded the injured persons to Tezpur Civil Hospital. On queries, 

his son Chanchal Das told him that Kalyam Das and Gore Kholal 

entered into the shop. Drona Bahadur Kharka Chetry was outside 

the shop. Both the sons told him that Kalayan Das inflicted injury 

with dagger. They also told him that Gore Kholal went away taking 

the cash box. From Tezpur Tarun Das was shifted to Guwahati for 

better treatment. In Guwahati he was provided treatment at Down 

Town hospital. After  3 / 4  days of the occurrence, he lodged the 

ejahar. There was delay in lodging the ejahar as because, he was 

busy with treatment for the sons. The accused persons are present 

today  in  the  court.  Ext.  1  is  the  ejahar  and  Ext.  1(1)  is  his 

signature. On the day of occurrence, he verbally informed at the 

Police Station and so, on the next day of the occurrence police 
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visited the place of occurrence and interrogated him. Police seized 

some articles. Vide Ext.2 police seized a wooden door where Ext. 

2(1) is his signature.  Ext. 3 is bicycle and  Ext. 3(1) and 3(2) are 

his signatures. The seized articles handed over to him. Vide Ext. 4 

one  table  lamp,  some clothes  were  seized  and  Ext.  4(1)  is  his 

signature.  Vide Ext. 5 seized  some blank boxes and Ext.5(1) is his 

signature. Material Ext. 1 is a table lamp and material Ext. 2 is a 

blood  stained  ganji.  Material  Ext.  3  is  a  mosquito  net  (pink 

coloured). Material Ext. 4 is one old wooden box. He could identify 

the articles to be his own. His son Tarun Das got treatment about 

10 days. 

8. PW 2 Tarun Das, the injured stated that he knows the 

accused Kalyan Das and Drona Br. Kharka Chetri.  He knows the 

absentee accused Gore Kholal. Informant is his father. On 24-10-

2004 (Sunday) at about 1 / 2 O' clock at night the occurrence took 

place in his grocery shop situated at Borbhogia Thappanal. At the 

relevant  time,  he  and  his  younger  brother  Chanchal  Das  were 

sleeping in their shop. At that time accused Kalyan Das by breaking 

open the door, entered into the shop. Accused Kalyan Das, Drona 

Br.  Chetri  and  Gore  Kholal  entered  into  the  shop.  Thereafter 

accused Kalyan Das assaulted in his chest with a dagger and gave 

fist blow. As a result, he sustained cut injury at his hand also.  His 

brother Chanchal Das was inflicted dagger blow in his hand. He 

could identify the accused as there was a lamp lighting in the shop. 

He kicked accused Kalyan Das and then he fell down. Thereafter, 

other accused had fled away. Accused had  taken away the cash 

box and cash book. There was Rs. 4,500/- in the cash box. At the 

time  of  occurrence  one  brother-in-law  of  Drona  Bahadur  was 

outside. He was standing by holding in a post outside the shop. 

Thereafter, he became unconscious. He came to know that Gopi 

Thappa, Kharka Bahadur Thappa and Dhan Bahadur Thappa came 
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to the place of occurrence. Due to unconsciousness, he could not 

say who had taken away him. He was first  taken to Dhekiajuli, 

thereafter  to  Tezpur  and  from Tezpur  to  Down  Town  Hospital, 

Guwahati  for  tratement.  He  stayed  7/8  days  at  Down  Town 

Hospital for treatement. At the time of occurrence, he was putting 

one ganji. The mosquito net was unfolded. Material Ext. 2 is the 

ganji wearing at the time of occurrence. Police took his statement. 

Ext. 6 is his statement and Ext. 6(1) and 6(2) are his signatures.

9.   PW 3, Ghan Bahadur Thappa, stated that he knows 

the  accused  persons.  He  knows  the  injured  persons  also.  The 

occurrence took place about 5 years back from that day. At the 

night  of  occurrence  at  about  12/1  O'  clock  on  hearing  hullah 

towards the shop of the informant he went there. Gopi Thappa was 

already there.  After  his  arrival,  Tarun Das told him that  dacoits 

assaulted  them with  knife.  He saw blood injury  in  the  body  of 

Tarun Das and his younger brother.  When he was going to the 

place of occurrence, he saw two persons fleeing away. He could 

not  recognize  them.  Subsequently,  he  came  o  know  that  the 

accused persons committed the offence. He saw injury in the chest 

of Tarun Das. He heard that Chanchal Das sustained injury in his 

left hand. Thereafter, they shifted the injured person to Dhekiajuli 

Police Station. Police interrogated him in connection with the case. 

Police seized one door from the place of occurrence in presence of 

him. Ext. 2 is the seizurelist and Ext. 2(2) is his signature. Vide Ext. 

4 one ganji, one mosquito net and one lamp were seized wherein 

Ext. 4(2) is his signature.

   

10. PW 4, Sri Garge Br. Burhathoki Chetri, stated that he 

knows the accused persons. He also knows the informant and the 

injured  persons  also.  The  occurrence  took  place  about  7  years 

back. At the time of occurrence, he was sleeping at his residence 
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and on hearing hullah outside, he ran to the shop of Subhas. On 

arrival at the place of occurrence, he saw Tarun Das with blood on 

his person and his father was holding him. He made arrangment 

for  taking the injured persons namely,  Tarun Das and Chanchal 

Das  to  the  hospital.  Subsequently,  he  heard  that  the  accused 

persons committed the offence.  Police seized a wooden dao in his 

presence and handed over to the informant. Ext. 2  the seizurelist 

and  Ext.  2(3)  is  his  signature.  Police  seized  a  lamp  and  one 

Mosquito net. Ext. 4 is the seizurelist and Ext. 4(3) is his signature. 

Material Exts. 1,2 and 3 are seized by police. He could identify one 

lamp, blood stained Ganji and one mosquito net.  

11. PW 5 Sri Chanchal Das, another injured stated that he 

knows the accused persons. Informant Subhas Das is his father 

and injured Tarun Das is his elder brother. On 24-10-04 at about 2 

O'clcock at night, he and his elder brother Tarun Das were sleeping 

in  their  shop  situated  at  Thapanal.  At  that  time  two  unknown 

persons  by breaking  open the  door,  entered  into  the shop and 

inflicted dagger's blow on his elder brother, Tarun Das. Accused 

Kalyan Das assaulted his elder brother in the chest with a dagger. 

Accused Gore Kholal caused stab injury in his left hand. As a result, 

he sustained  stabbing  injury  (the injury  is  shown in  the  court). 

Then, he raised hulla and the said two persons had fled away. He 

awoke from sleep when the accused persons were assaulting his 

elder brother. He could identify the accused persons. The accused 

persons were covered their face with black clothes. But when there 

was pulling and pushing their clothes were removed, for which he 

could  identify  them.  On  hearing  their  hullah,  his  father  and 

neighbouring  people  attended  the  place  of  occurrence.  Drono 

Bahadur and his brother-in-law were outside the shop. He could 

identify them also. They were taken to Police Station by the car of 

Dimbeswar and thereafter shifted to Tezpur. His elder brother was 
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taken to Tezpur from Dhekiajuli  as referred by Doctor and from 

Tezpur  to  Guwahati.  Police  recorded  his  statement  through  the 

Court. Ext. 5 is his statement u/s 164 Cr.P.C and Ext. 5(1) and Ext. 

5(2) are his signatures. 

12.    PW 6, Sri  Kamal  Das,  a  neighbour  deposed that  he 

knows the accused persons. He knows the informant Subhas Das 

and the injured  Tarun Das and Chanchal Das. About 8 years back 

the incident occurred at night. He went to the place of occurrence 

on hearing hulla from Chanchal Das and saw blood on the body of 

Tarun Das. He saw blood in the hands of Chanchal Das. Due to 

grievous  hurt  sustained  by  Tarun  Das,  he  was  taken  to  Police 

Station. Subsequently, Chanchal told him that the accused persons 

committed the crime. From Police Station, the injured were taken 

to  Dhekiajuli  and  from  Dhekiajuli  to  Tezpur  and  thereafter  to 

Guwahati. Police seized one bicycle. Ext.3 is the seizurelist and Ext. 

3(1) is his signature. 

13.  PW 7, Dr. Ranjan Kr. Das has stated that on 25-10-

2004, while he was working at Kanaklata Civil Hospital, Tezpur as 

M & HO -1 on police requisition in connection with Dhekiajuli PS 

GDE  NO.  422  dated  25-10-0,  he  examined  Sri  Tarun  Das  and 

Chanchal Das.  

On examination of injured Tarun Das,  he found the 

following: 

There was a deep penetrating injury on his chest in 

the 4th ic space. Size of injury was 2” x 1 deep. 

The  injury  was  found  grievous  in  nature,  fresh  and 

caused by sharp weapon. 

So, the patient had to be admitted at Male Surgical 

Ward. 



9
On examination of injured Chanchal Das, he found the 

following:

Perforating  injury  to  the  left  arm.  6  cm  below  the 

shoulder joint. 

The  injury  was  found  grievous  in  nature,  fresh  and 

caused by sharp weapon. 

The patient had to be admitted at Male Surgical Ward. 

Ext. 5 and 6 are the injury reports submitted by him 

and Ext. 5(1) and 6(1) are his signatures. 

14. PW 8, Gopi Thappa, stated that he knows the accused 

persons. The occurrence took place about 8 years ago. One day at 

about 2 O' clock at midnight, the occurrence took place in the shop 

house of Tarun Das. He also stated that after hearing hue and cry 

at night, he came to the place of  occurrence. Ghan Bh. Thappa 

also came with him. He found Tarun Das in injured condition and 

on being asked by Tarun Das, he brought water and gave him. He 

also found Chanchal Das at the place of occurrence. Thereafter he 

called the father  of Tarun Das. He saw injury on the person of 

Tarun Das and blood was coming out. Later on, police came and 

police  interrogated  him.  Police  seized  one  wooden  door  and 

handed over it to the zima of informant. Ext. 1 is the seizurelist and 

Ext. 2(4) is his signature. Police also seized one mosquito net, one 

table  lamp  and  one  blood  stained  ganji  from  the  place  of 

occurrence. Ext. 4 is the seizurelist and Ext.4(4) is his signature as 

a  witness.  Material  Ext.  1  is  the  table  lamp,  Mat  Ext.  2  is  the 

mosquito net and Mat. Ext. 3 is the blood stained ganji. 

At this stage, this witness was declared hostile by the 

prosecution.  

15. PW 9, Sri Bablu Ghosh, stated that  he knows accused 

Kalyan Das as he has shop at Borbhogia and he does not know the 
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other two accuseds. On the date of occurrence, at midnight, while 

he was sleeping one person, namely, Ujjal Das came and called his 

uncle.  Said  Ujjal  Das  informed  him  that  his  elder  brother  was 

assaulted by some other persons. Thereafter he came to the Police 

Station.  Police  asked  him  to  bring  a  car  for  taking  the  injured 

persons to Dhekiajuli and after arrival at Dhekiajuli, asked to bring 

them at  Tezpur  and after  arrival  at  Tezpur  they  were asked to 

bring Tarun Das to Guwahati and accordingly they brought Tarun 

Das  to  Guwhati  and  admitted  at  Down  Town  Hospital.  After 

returning  from Guwhati police took his signature on a papar.    

16. PW 10 Sri  Akhil  Das, a businessman, stated that he 

knows the accused persons. He knows the informant and his two 

sons  Tarun  Das  and  Chanchal  Das.  He  heard  that  the  incident 

occurred about 5/6 years back at night. He also heard that there 

was  marpit  inside  the  shop  of  Chanchal  Das.  Chanchal  Das 

sustained injury for which he took medical treatment at Guwahati. 

17.     PW 11, Smti Jharna Das, stated that she knows the 

accused persons. The occurrence took place about 7/8 years back. 

One day when she went  to  turmeric  cultivation  she saw a box 

there. She then called Subhas Das thinking the box to be belonged 

to him (Subhas Das). Police seized the box and took his signature. 

Ext. 5 is the seizurelist and Ext. 5(2) is his signature.  Material Ext. 

4 is the said box which was found in his cultivation. 

18.     PW 12,  Sri  Khargeswar  Deka,  ASI  of  police,  is  the 

Investigating Officer. He deposed that on 25-10-04, he was serving 

as ASI at Borchala Police Out Post. On that day, at about 2:30 O' 

clock at night he got an information that the two sons of informant 

Subhas Das were assaulted in their shop situated at Thapanal. A 

GDEntry was made by the Incharge of the Out Post and he was 
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endorsed for investigation of the matter. The said GD Entry No. is 

422 dated 25-10-04. On that night, the injured was forwarded to 

Dhekiajuli  PHC  for  their  treatment.  Subsequently,  on  27-10-04 

Incharge of the Out Post received a written ejahar from Subhash 

Das, made a GD Entry and the ejahar was forwarded to Dhekiajuli 

Police Station for registering a case. He was entrusted to make 

preliminary investigation of the case. On that day he visited the 

place  of  occurrence,  recorded  the  statement  of  the  witnesses, 

prepared a sketch map of the place of occurrence. Ext. 6 is the 

sketch map and Ext. 6(1) is his signature. He seized two doors of 

the said shop and handed over to the informant. Ext.   2 is the 

seizurelist  and Ext.  2(4) is  his  signature.  At  the instance of the 

complainant, a table lamp, a torn mosquito net, one white blood 

stained ganji were seized. Ext. 4 is the seizurelist and Ext. 4(5) is 

his signature. He seized a Hero bicycle also. Ext. 3 is the seizurelist 

and Ext. 3(4) is his signature. A wooden box was also seized as 

shown by the informant. Ext. 5 is the seizurelist and Ext. 5(3) is his 

signature.  Material  Ext.  1,2,3  and  4  are  the  articles  which  he 

seized. He recorded the statement of the injured persons through 

the court. He arrested accused Drona Bahadur. He collected the 

injury report. 

After  completion  of  preliminary  investigation,  he 

handed  over  the  case  diary  to  the  Incharge  of  the  Out  Post. 

Thereafter,  Durlav  Das,  Incharge  of  the  OP,  submitted  the 

chargesheet against the accused persons. Ext. 7 is the chargesheet 

and Ext. 7(1) is the  signature of SI Durlav Das which he knows. 

Ext. 8 is the extract copy of GD Entry No. 422. Ext. 9 is the extract 

copy of GD Entry No. 465.

 

19. FIR and Date of Occurrence. 

Learned advocates for the accused persons referring 

to the evidence of PW 1, PW 2 and PW 5, argued that there are 
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numbers of ejahar, date of occurrence and date of lodging of the 

FIR are different. So, the prosecution case is doubtful. 

PW 12 (I.O) deposed that on 25-10-2004 at about 2-

30 a.m. (at night) he received an information that two sons of the 

informant was assaulted in their grocery shop situated at Thapanal, 

he made a GD Entry No. 422 dated 25-10-2004. He proved the 

said GD Entry as Ext. 8. 

It appears from the case record that before the ejahar 

(Ext. 2) was lodged, SI Kunjalal Patar, I/C of Borsola Police Out 

Post has recorded the Ext. 8, the GDE No. 422 dated 25-10-2004 

at  about  2.30  a.m.  (mid  night).  The  said  GD  Entry  has  been 

recorded  in  vernacular  language  and  it  reads  as  follows  :

(Translated version) “GDEntry No. 422 dated 25-10-2004 of 

Borsola Out Post –

No. 422 at 2.30 A.M in respect of injured persons coming  -

 “Now Subhash Das of village Borbhogia (Thappanal) 

under  Dhekiajuli  Police  Station  brought  his  two  injured  sons 

namely,  Tarun  Das  and  Chanchal  Das  in  injured  condition  and 

verbally informed that at about 2 A.M. (today night) while his said 

two sons were sleeping at their shop located at Thapanal Tiniali 

then  by  cutting  the  ropes  of  the  door  entered  into  the  shop, 

assaulted one son in his right chest and the other son in his hand 

with dagger, causing grievous injury on the person of said sons, 

they are forwarded to the Dhekiajuli  PHC for medical  treatment 

with police requisition, escorted by HG Ghana Kanta Nath. Subhash 

Das  was  asked to  lodge a written ejahar  in the morning.  After 

receiving the ejahar necessary action will be taken and made a  GD 

Entry.”

Thus, perusal of the GD Entry No. 422 dated 25-10-

2004  (Ext.8),  reveals  that  the  same  discloses  commission  of  a 

cognizable offence and evidence of the I.O. (PW 12) reveals that, 

in fact, he started investigation on the basis of the GD Entry. He 
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immediately forwarded the injured persons namely, Tarun Das and 

Chanchal Das to the Dhekiajuli PHC for medical treatment. It also 

reveals that  on 27-10-04 at about 3 p.m. he got the ejahar (Ext.1) 

from the informant Subhash Das (PW1). This fact is not disputed 

by the defence. Being the first, in point of time, Ext. 8 has to be 

treated  as  FIR  in  this  case  and since  Ext.  1,  ejahar,  has  been 

lodged much after i.e. two days delay, the said lost it’s value as FIR 

and the said FIR became a statement which is hit by Section 162 of 

Cr.P.C.,  and  as  such  it  can  not  be  treated  as  FIR  within  the 

meaning of Section 154 of Cr.P.C and consequently in admissible. 

In  holding  so,  we  derive  authority  from a  decision  reported  in 

1997 (1) GLT 543, Lal Kalandi Vs. State of Assam.   That 

being the position, the defence argument that there are numbers 

of ejahar, and date of occurrence and date of lodging the FIR are 

different, can not be accepted.

 Learned  Advocates  for  the  accused  persons  also 

submitted  that  Tarun Das  (PW 2)  and his  uncle  Amal  Das  had 

purchased  4  bighas  of  land  from  accused  Drona  Bahadur  by 

committing forgery and to save them from the act of forgery, the 

informant has filed this false case against the accused person. In 

this connection Tarun Das (PW 2) in cross-examination admitted 

that his uncle Amal Das purchased 4 bighas of land and he also 

purchased 2 bighas of land from Drona Bahadur. But, this PW 2 

has denied the suggestion that he purchased the said land from 

Drona Bahadur by committing forgery. That apart, the defence side 

has failed to produce any oral or documentary evidence to prove 

the fact of alleged forgery. Hence, the defence argument can not 

be relied upon.  

Offence under Section 326 of IPC.

“Sec.  326.  Whoever,  except  in  the  case  provided  for  by  

Section  335,  voluntarily  causes  grievous  hurt  by  means  of  any  
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instrument  for  shooting,  stabbing  or  cutting,  or  any  instrument  

which, used as a weapon of offence, is likely to cause death, or by  

means of fire or any heated substance, or by means of any poison  

or  any  corrosive  substance,  or  by  means  of  any  explosive  

substance, or by  means of any substance which it is deleterious to  

the human body to inhale, to swallow, or to receive into the blood,  

or by means of any animal, shall be punished with imprisonment  

for life, or with imprisonment of either description for a term which  

may extend to ten years, and shall also be liable to fine.”  

 In view of the above, in order to constitute an offence 

u/s 326 of IPC, the prosecution is to establish- 

 “(a)  that  the  accused  caused  grievous  hurt  as 

contemplated in section 320, IPC,

  (b)  that  the  accused  caused  it  voluntarily  as 

envisaged in section 322, IPC,

 © that  causing of such grievous hurt  was made by 

means  of an instrument  for  shooting,  etc.,  or  by means of any 

instrument, which, used as a weapon of offence, is likely to cause 

death ; or by means of fire, etc. or by means of any poison, etc., 

or by means of any substance which it is deleterious to the human 

body to inhale, etc., or by means of any animal.”   

  Now, from the evidence on record, it  appears that 

injured Tarun Das (PW 2) and injured Chanchal Das(PW 5) are the 

star witnesses in the present case. PW 2 injured Tarun Das clearly 

stated  that  at  the  time  of  occurrence  accused  persons  namely, 

Kalyan Das, Drona Br. Kharka Cheti and Gore Khalal Chetri entered 

into his shop house and accused Kalyan Das assaulted on his chest 

with a dagger and pierced. The left hand of his younger brother 

Chanchal  Das (PW 5)  was pierced from one side to  other  end. 

During  cross-examination,  this  witness  has  denied  the  defence 
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suggestion that he could not identify the accused persons. He also 

denied the defence suggestion that  he did not know as to who 

assaulted his brother.  PW 5, another injured, Chanchal Das, stated 

that at the relevant time accused Kalyan Das assaulted his elder 

brother (PW 2) Tarun Das on his chest with dagger. Accused Gore 

Kholal pierced in his left hand from one side to other end (injury is 

shown in the Court). Thus, it appears that both the injured eye 

witnesses corroborated the testimony of each other regarding the 

injury inflicted upon them by the accused persons.   PW 7 (MO) 

has  supported  the  testimony of  PW 2 and  PW 5 regarding the 

injury that they had sustained. PW7 (MO) found a deep penetrating 

injury on chest in the 4th ic space, size of injury was 2” x 1” deep. 

According to the MO, Tarun Das sustained grievous injury which 

was fresh and caused by sharp weapon. The Medical Officer also 

found  perforating  injury  in  the  left  arm,  size  6  cm  below  the 

shoulder  joint  in  respect  of  injured  Chanchal  Das  (PW 5).  The 

injury was grievous in nature, fresh and caused by sharp weapon.

 

 PW 1, father of the injured person, though not an eye 

witness  of the occurrence but,  he has deposed that  on hearing 

hulla he rushed to the place of occurrence and saw that his eldest 

son Tarun Das sustained dagger blow on his chest and other son 

Chanchal Das got piercing injury caused by dagger in his hand. PW 

3 also not an eye witness but, he has stated that in attending at 

the place of occurrence, he saw injury in the chest of Tarun Das 

and heard that  Chanchal  Das sustained piercing injury and also 

saw blood  on  their  body.  Injured  Tarun  Das  told  him that  the 

accused persons committed the offence. PW 4 also stated that on 

arriving at the place of occurrence he saw Tarun Das covered with 

a pool of blood and his father was holding Tarun Das (PW2). PW 6 

also though not an eye witness of the occurrence, but soon after 

the occurrence, attending in the place of occurrence, saw blood in 
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the chest of injured Tarun Das and in the hand of injured Chanchal 

Das. 

 PW  8,  who  has  been  declared  hostile  by  the 

prosecution, in his hostile portion stated  that  – “After my arrival  

along  with  Ghan  Bahadur  I  noticed  that  injured  Tarun  Das  is  

standing near a bamboo post in the verandah of shop house with  

injured condition with pool of blood with blood stained clothes. We  

also  noticed  Chanchal,  the  other  injured  person,  in  injured  

condition  on  his  hand.  I  also  noticed  two  persons  going  away  

speedily from the place of occurrence. I could identify one of them.  

His name is Kalyan Das. Due to moon light and light of my torch, I  

could identify him. I helped the other persons to bring the injured  

persons for sending them to police station as there condition was  

found serious and critical.”  

   

 The  legal  position  established  by  judicial 

pronouncement of the Court of the land is that the evidence of the 

hostile witnesses can not be ignored altogether, if corroborated by 

other reliable circumstances, the evidence of hostile witnesses can 

be accepted. In a case reported in AIR 2000 SC 210, Petitioner 

- KOLI LAKHMANBHAI CHANABHAI Vs. Respondent – State 

of Gujrat,  the Hon’ble Apex Court of India  held that –  “it is  

settled law that evidence of hostile witness also can be relied upon  

to  the  extent  to  which  it  supports  the  prosecution  version.  

Evidence of such witness can not be treated as washed off the  

record. It remains admissible in the trial and there is no legal bar  

to base his conviction upon his testimony if corroborated by other  

reliable evidence.” Here, in this case, the hostile portion of 

PW 8 has fully supported the evidence of injured PW 2 and PW 5 to 

the effect that both the injured sustained injury on their persons.
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          PW 12 (I.O.) seized a torn off mosquito net and one 

white coloured ganji. He proved the seizurelist as Ext.4.  He has 

proved the sketch map as Ext.6 and chargesheet as Ext. 7. 

  Section 320 of IPC designates grievous hurt as follows:

First. – Emasculation. 

Secondly – Permanent privation of the sight of either 

eye.

Thirdly – permanent privation of the hearing of either 

ear.

Fourthly. – Privation of any member or joint.

Fifthly  –  Destruction  or  permanent  impairing  of  the 

powers of any member or joint. 

Sixthly – Permanent disfiguration of the head or face.

Seventhly – Fracture or dislocation of a bone or tooth.

Eighthly  –  Any  hurt  which  endangers  life  or  which 

causes the sufferer to be during the space of twenty days in severe 

bodily pain, or unable to follow his ordinary pursuits.”

 In view of the above, it is seen that the hurt that the 

injured (PW 2 and PW 5) sustained, falls under clause eight - any 

hurt  which endangers  life,  of  offence u/s 320 of IPC. From the 

evidence  on  record,  it  is  seen  that  PW  -2  sustained  deep 

penetrating injury on his chest and PW 5 got perforating injury in 

his left arm. Both the hurt was dangerous for their lives. It is also 

seen that the accused persons, intending or knowing themselves to 

be likely dangerous for the lives of PW 2 and PW 5, gave dagger 

blow and knife stabbing on the persons of PW 2 and PW 5  which 

endangered  their  lives  and  thereby  voluntarily  caused  grievous 

hurt. The weapon used in the offence was dagger and knife which 

are sharp cutting weapon. That apart, the location of the wound 

that PW 2 sustained was his chest, a vital part of the body. 
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Ofence under Section 392 of IPC .

 To establish the offence of robbery the prosecution is 

to  prove  (1)  all  the  elements  required  to  prove  theft  (vide 

“evidence” under section 379) ; (2) the accused while committing 

the aforesaid theft or inorder to commit aforesaid theft voluntarily 

caused or attempted  to cause to any person either (a) death or 

(b) hurt, or (c) wrongful restraint, or (d) fear of instant death or 

instant hurt or instant wrongful restraint. 

 The injured persons, who appeared as PW 2 and 5, 

have unfolded the prosecution version on all material particulars. 

The accused persons had stolen away Rs. 4,500/- and cash book 

etc from the shop house of the injured persons (PW 2 and PW 5). 

PW 5, the other injured also could identify  the accused persons 

when there was dragging between the accused persons and his 

elder brother (PW2) thereby removing black clothes covered in the 

face of the accused persons. 

 

 From the evidence of PW 2 and PW 5 it is seen that 

PW 2 sustained deep penetrating injury on his chest and PW 5 got 

perforating injury on his left arm.  Both the injured persons ( PW 2 

and  PW  5  )  identified  the  accused  persons  at  the  time  of 

occurrence and at the time of evidence in the Court. In this regard, 

PW 2 clearly  stated that  at  the time of occurrence a lamp was 

lighting in the place of occurrence and in the light of that lamp he 

could identify the accused persons.  

 During  investigation,  the  stolen  box  was  recovered 

from the turmeric cultivation of Smti Jharna Das (PW 11) which 

was identified by the complainant (PW1). Police seized the said box 

vide seizurelist Ext. 5. PW 1 proved the said box as material Ext.4. 
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Thus, it appears that though there is no direct evidence to show 

none of the witnesses could point out specifically as to who had 

stolen away alleged Rs. 4,500/- and cash book etc. and the fact of 

subsequent recovery of stolen box, a presumption can be drawn 

that accused persons had stolen away the money in question and 

the box.

 In  view  of  the  above,  it  appears  that  the  accused 

persons caused hurt to the injured (PW 2 and 5) and this fact was 

proved by the testimony of injured eye witnesses and the accused 

had used deadly weapons (dagger, knife) and caused grievous hurt 

while  committing  robbery  in  the  grocery  shop  of  Subhash  Das 

(PW1). 

 Offence under Section 459 of IPC :

 To constitute offence u/s 459 of IPC, the prosecution 

is  to  prove-  “  (a)  that  the  accused  committed  lurking  house-

trespass as defined in Section 443, or committed house-breaking  

as  defined  in  Section  445,  IPC  ;  (b)  that  the  accused  whilst  

engaged  in  committing  such  lurking  house-trespass  committed  

certain  offences;  (c)  that  the  said  offences  are  either  causing  

grievous hurt (Section 320 IPC) or attempting to cause death or  

grievous hurt.” 

 PW 2, injured Tarun Das deposed that on the night of 

occurrence while he and his younger brother Chanchal Das were 

sleeping in their shop house, accused Kalyan Das entered into the 

shop  by  cutting  the  rope  of  the  door.  Other  accused  persons 

namely,  Drona Bahadur  Kharka and Gore Kholal  also committed 

trespass into the shop house. 
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 PW 5 injured Chanchal Das stated that two miscreants 

entered into their shop house by breaking open the door.   

 The  causing  of  grievous  hurt  must  be  done  in  the 

course of commission of the offence of the lurking house trespass 

or house breaking. It is not sufficient that the grievous hurt was 

caused after completion of lurking trespass or house trespass. 

 In  view of  the  above,  it  is  seen  that  the  accused 

persons did not commit grievous hurt to PW 2 and 5 during the 

course of house breaking. It is also seen that the entry into the 

shop house of the accused persons is first effected and thereafter 

the accused persons caused grievous hurt on PW 2 and 5.  

  

Here  in  the  present  case,  it  appears  that  accused 

persons did not  commit  grievous hurt  in  the process of making 

house breaking. 

But from the evidence on record, it is seen that the 

accused persons committed criminal trespass as defined u/s 448 of 

IPC by entering into the shop house belongs to PW 1.

  Besides,  both  the  injured  Tarun  Das  (PW  2)  and 

Chanchal  Das (PW 5) in their  respective statements (Ext.  6 and 

Ext. 5) recorded u/s 164 of Cr.P.C. in the Court of learned Judicial 

Magistrate,  Sonitpur,  Tezpur  stated  the  similar  statements  what 

they have deposed before the Court.  

Section 34 of IPC lays down as under : 

“When  a  criminal  act  done  by  several  persons,  in  

furtherance of the common intention of all, each of such persons is  
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liable for that act in the same manner as if it were done by him  

alone.”

The persons sought to be held liable u/s 34 of IPC had 

participated in the same manner in the same act constituting the 

offence. Here in this case, injured Tarun Das (PW 2) stated that 

accused persons namely, Kalyan Das, Drono Bahadur Chetri  and 

Gore Kholal entered into their grocery shop. He further stated that 

he could identify the accused persons in the light of the lamp. PW 

5 (Chanchal Das), another injured stated that he could identify the 

accused persons when the black clothes covering their faces were 

removed  during  the  scuffling  with  his  elder  brother  Tarun  Das. 

Thus,  it  appears  that  accused  persons  in  furtherance  of  their 

common  intention  committed  criminal  trespass  into  their  shop 

house and thereafter caused grievous hurt on the person of Tarun 

Das  and  Chanchal  Das  and  committed  robbery  from their  shop 

house.

20. From the evidence of PW 1 to PW 12, it is clearly es-

tablished that on the date of occurrence, i.e. 24-10-2004 (Sunday) 

at about 2 O' clock (mid night) the accused persons  committed 

criminal  trespass  into  the  shop house  and  thereafter  voluntarily 

caused grievous hurt by means of sharp weapon to the injured per-

sons namely, Tarun Das (PW 2) and Chanchal Das (PW 5)  and 

also committed theft of Rs. 6000/- from the shop house of inform-

ant  Subhash  Das.  All  these  witnesses  are  subjected  to  lengthy 

cross-examination by the defence but the material portion of their 

evidence remained intact. 

 In view of the above discussions and considering all 

aspects,  I  hold that  the prosecution has proved the case under 

Section 448/326/392/ 34 of IPC against the accused persons bey-

ond all  reasonable doubt.  Hence,  I  convict  the accused persons 
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namely, Kalyan Das, Drona Bahadur Kharka Chetri and Gore Khalal 

under the said sections of law.    

21.  Considering the gravity of the offence, it is held that 

the accused persons are not entitled to get the benefit of provision 

of law.  

22. I  have  heard  the  accused  persons  on  the  point  of 

sentence.  The  accused  persons  submitted  that  they  are  daily 

labourers by occupation having their wives and minor children and 

old aged parents. Hence, they prayed to treat them leniently. 

23. Considering the facts and circumstances of the case 

and also  considering  the  submissions of  the accused persons,  I 

sentence the accused persons namely, Kalyan Das, Drona Bahadur 

Kharka Chetri and Gore Khalal to suffer Simple Imprisonment for 

2 (two) months  and to pay a fine of Rs. 500/-  (Rupees  five 

hundred) each in default to suffer S.I. for another 20 (twenty) days 

each for the offence under section 448/34 of IPC;  to suffer Simple 

Imprisonment for 2 (two) years and to pay a fine of Rs. 5000/-

(Rupees five thousand) each in default to suffer SI for another 6 

(six) months for the offence under Section 326/34 of IPC and to 

suffer Rigorous Imprisonment for  2 (two) years and to pay a fine 

of Rs. 3000/- (Rupees three thousand) each in default to suffer SI 

for another 3 (three) months for the offence under Section 392/34 

of IPC.  

The fine amount, if realized, be given to the injured 

persons of this case as compensation in equal share.  

The terms of imprisonment shall run concurrently.

The  period  of  detention  already  undergone  by  the 

convicts/accused  persons  as  UTP  shall  stand  set-off  in  view  of 

provision of Section 428 of Cr.P.C.
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24. The seized articles, if any, be given to its actual owner, 

in due course of time.

 

25. Furnish a free copy of the judgment to the convicts/ 

accused  persons,  namely,  Kalyan  Das,  Drona  Bahadur  Kharka 

Chetri and Gore Khalal as per provisions of 360 (1) of Cr.P.C.  

The case is disposed of accordingly. 

26.           Given under my hand and seal of this Court on this day,  

the 9th  day of January, 2014.

      ( P.C. Kalita)
       Assistant Sessions Judge,

                    Sonitpur, Tezpur.

Dictated and corrected by me.

 

Typed and transcribed by me.

          (R. Hazarika)
steno.

              

(P.C. Kalita)
Assistant Sessions Judge,

Sonitpur, Tezpur.
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 A  P  P   E   N  D   I   X

Prosecution witnesses :

PW 1         :    Sri Subhash Das, informant,
PW 2 :    Sri Tarun Das, injured.
PW 3 :    Sri Ghan Br. Thappa.
PW 4 :    Garge Br. Burhathoki,
PW 5 :    Sri Chanchal Das (injured)
PW 6 :    Sri Kamal Das.
PW 7 :    Dr. R.K. Das, (MO),
PW 8 :    Sri Gopi Thappa.
PW 9 :    Sri Bablu Ghosh
PW 10 :    Sri Akhil Das
PW 11 :    Smti Jharna Das,
PW 12 :    Sri Khargeswar Deka,(IO).
 

Defence Witness         :   Nil

Court Witness   :         Nil

Prosecution Exhibits:    :   

Exhibit 1   :   Ejahar.
Exhibit 2,3,4& 5   :   Seizurelists.
Exhibit  5 & 6   :   Medical reports  
Exhibit 7   :   Chargesheet
Exhibit 8               :   Extract copy of GDEntry 

No.422
Exhibit 9   :    Extract copy of GDEntry.

  No. 465
 

Material  Exhibits:      :  

Mat. Exhibit 1   :    Table lamp
Mat. Exhibit 2   :    blood stained ganji
Mat. Exhibit 3   :    mosquito net
Mat. Exhibit 4   :    box.

Defence Exhibit       : Nil

Court Exhibit    : Nil

Exhibit produced by witness : Nil

  (P.C. Kalita)
  Assistant Sessions Judge,
        Sonitpur : Tezpur.
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